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DECI SION O THE
PUBLI C EMPLOYMENT RELATI ONS BQARD
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Appearances: Reich, Adell & Crost by G enn Rothner, Attorney,
for the California Faculty Association; WIIiamB. Haughton,
Attorney, for the California State University.
Before Crai b, Shank and Cam Ili, Menbers.
DECI S| ON

CRAI B, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on exceptions filed by the
California Faculty Association (CFA) to the attached proposed
decision of a PERB admnistrative |aw judge (ALJ). The ALJ found
that the California State University (CSU violated section 3571,
subdivisions (b), (c) and (e) of the Hi gher Education Enpl oyer-

Enpl oyee Rel ations Act (HEERA)! by failing to provide rel evant

'HEERA is codified at Governnent Code section 3560 et seq.
Unl ess otherwi se indicated, all statutory references are to the
Government Code. Section 3571, subdivisions (b), (c) and (e),
st ates:

It shall be unlawful for the higher education
enpl oyer to:

(b) Deny to enpl oyee organi zations rights
guaranteed to themby this chapter.

(c) Refuse or fail to engage in neeting and



and necessary information, but found no nerit in CFA' s

~..allegations that CSU engaged in surface bargaining or nade

unl awful unilateral changes in long-term and daily use parking
rates. CFA excepts only to the finding that CSU did not engage
in surface bargaining and to the ALJ's failufe to include in the
proposed renedy a bargaining order and restoration of the status
quo.? CFA also requests that the record be reopened so that it
may submt new y discovered evidence of bad faith bargaining on
the part of CSU. CSU filed no exceptions.

W have reviewed the entire record in this case, including
t he proposed decision, CFA's exceptions and CSU s response
thereto, and, finding the.ALJ's findings of fact and concl usi ons
of lawto be free of prejudicial error, we affirmthe concl usion
that CSU did not engage in surface bargaining. |In the discussion
that follows, we address the notion to reopen the record and the

exceptions to the proposed renedy.?

conferring with an exclusive representative.

(e) Refuse to participate in good faith in
t he inpasse procedure set forth in Artlcle 9
(connenC|ng wi th Section 3590).

’Since the ALJ's findings and concl usi ons concerning al
ot her allegations were not excepted to, they have becone fina
and are not before the Board.

JCFA raised no argunents in its exceptions concerning
.'surface bargaining that were not fully and correctly addressed by
the ALJ in his proposed decision; therefore, as we are adopting
that portion of the proposed decision, it is unnecessary to
address the exceptions here. '



DI SCUSS| ON
--Motion To Reopen The Record

CFA asserts that it has newy discovered evidence that
further establishes CSU s bad faith in bargaining over parking
fees. The proffered evidence consists of two docunents which

‘reflect public transit subsidy prograns at CSU Long Beach and CSU
Ful l erton, adopted in conjunction with the South Coast Air
Qual ity Managenent District. CFA asserts that this evidence
reflects bad faith bargai ning because it is inconsistent with
CSU s statenents at the bargaining table that CSU was not
interested in such prograns. |In response, CSU clains that this
evidence is not newy discovered because nention of the subsidy
prograns was nmade in its‘Nhy 10, 1988 response to one of CFA's
information requests. CSU further asserts that, in any event,
the evidence is not helpful to CFA becauée the relatively | ow use
of the few subsidy prograns in existence denonstrates that such
prograns could not be of significant help in curing a systemu de.
shortage of parKking.

PERB Regul ation 32320, subdivision (a)(2), provides that the
Board may reopen the record for the taking of further evidence,
but it does not provide a standard to be applied to determ ne
when it is appropriate to do so.* However, in San_Mateo

Community College District (1985) PERB Decision No. 543, the
Board adopted the standard set out in Regulation 32410, which

*PERB Regul ations are codified at California Administrative
Code, title 8, section 31001 et seq.
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governs requests for reconsideration. Regulation 32410,

© .:subdivision (a), provides that reconsideration nmay be granted on

the basis of "newy discovered evidence . . . which was not
previously avail able and could not have been di scovered with the
exerci se of reasonable diligence."

CFA' s stated purpose in offering the "new evidence is to
show that CSU conceal ed the fact that it had any interest or
i nvol venment in such subsidy prograns. However, while the
particul ar docunents sought to be introduced by CFA may have been
"new y discovered,” information CSU provided to CFA in My of
1988 did nention the bus subsidy prograns. Wth the exercise of
.reasonable diligence, i.e., a careful reading of the materials
provided in May of 1988, CFA would have discovered the existence
of the subsidy prograns at that time and could have used the
evidence as it saw fit at the unfair practice hearing in early
1989. Therefore, we conclude that the proffered evi dence was
-~ previously avail abl e and coul d have been discovered with the
exerci se of reasonable diligence; accordingly, the record should
not be reopened.

The Proposed Renedy

The ALJ found that CSU violated its duty to bargain by
failing to provide to CFA, or unreasonably delaying the provision
of, the following relevant and necessary information: (1)
requests for proposals for construction of new parking
facilities; (2) the nunber of faculty parking permts sold by

category or duration and the revenue generated therefrom and (3)



total parking revenue for 1988-89. The ALJ dism ssed three other

-..allegations claimng that CSU failed to provide information.

The proposed renmedy for the information violations found by
the ALJ is a cease-and-desist order aid a posting of a notice to
enpl oyees. CFA argues that this renedy does not adequately
address the adverse effects upon the bargaining process that
resulted fromthe failure to provide information. CFA suggests
that a return to the status quo is warranted, including a
bar gai ni ng order and rei nbursenent of the anobunt of the increase
in parking fees.

In some circunstances, a failure to provide necessary and
rel evant information could interfere with negotiations to the
extent that a return to the status quo and a bargai ning order
woul d be a proper renedy. However, in this case, we agree with
the ALJ that, while the refusals to provide information may have
hanper ed bargai ni ng sonmewhat, the record supports the concl usion
that the parties woul d have reached. i npasse even if the
i nformation violations had not .occurred. ® In addition, CFA did

~not except to the ALJ's findings that the unilateral changes in
parking rates that actually took place were not unlawful.

Therefore, a renmedy which includes a return to the status quo, a

SCFA di sputed CSU s decl aration of inpasse, but a PERB

© regional director found that a genuine inpasse existed. On
—~appeal, the Board affirned that finding. (California_ State

University_(California Faculty Association) (1988) PERB Order No.

Ad-177-H.)




bar gai ni ng order and rei nbursenent of the anount of the increase
~in parking fees is not appropriate.?®
ORDER
Upon the foregoing findings of fact and conclusions of |aw,
and the entire record in this case, it is hereby ORDERED that the
California State University and its representatives shall:
A CEASE AND DESI ST FROM
1. Refusing or failing to bargain and to participate
in good faith in statutory inpasse procedures by failing to
provide to the California Faculty Association (CFA), or
unr easonably delaying the provision of, the follow ng rel evant
and necessary information: (a) requests for proposals for
construction of new parking facilities; (b) the nunber of faculty
parking permts sold by category or duration and the revenue

generated therefrom and (c) total parking revenue for 1988-89.

®The cases cited by CFA are inapposite. In Mdesto Gty
School s _and High School District (1985) PERB Decision No. 518,

the Board ordered that the union be allowed to reopen a grievance
because it had been denied vital information necessary to pursue
the grievance. In Hanburg Shirt Corporation (1969) 175 NLRB 284
and Barney Manufacturing._lnc. (1975) 219 NLRB 41, the National
Labor Rel ations Board (NLRB), despite having found that the

enpl oyers had not engaged in surface bargaining, ordered

bargai ning to resune because the unions had been unlawfully
denied the opportunity to nake their own tinme studies in
preparation for bargaining over piece rates. However, those
.decisions turned on the NLRB's finding that the unlawful conduct
prevented the unions frombeing able to bargain intelligently
over a fundanmental issue (piece rates). Here, it has been found
.that the violations are of a mnor nature that did not seriously
af fect negoti ations.




2. By the conduct described in paragraph 1. above,
~interfering with the right of CFA to represent its menbers during
negotiations and statutory inpasse procedures.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO

EFFECTUATE THE PCLI G ES OF THE H GHER EDUCATI ON

EMPLOYER- EMPLOYEE RELATI ONS ACT:

1. Wthin thirty-five (35) days follow ng the date
this Decision is no |onger subject to reconsideration pursuant to
PERB Regul ati on 32410, post at all work |ocations where notices
to enpl oyees custonmarily are placed, copies of the Notice
attached as an Appendi x hereto, signed by an authorized agent of
the enployer. Such posting shall be maintained for a period of
thirty (30) consecutive workdays. Reasonable steps shall be
taken to ensure that this Notice is not reduced in size, defaced,
altered or covered by any material.

2.  Witten notification of the actions taken to conply
with this Order shall be made to the Los Angel es Regi onal
*Director of the Public Enployment. - Relations Board .in accordance
-Wwith her instructions.

The notion to reopen the record is DENNED and it is further

ORDERED that all other allegations in the charge and conpl ai nt
are hereby DI SM SSED

Menbers Shank and Camlli joined in this Decision.



APPENDI X
NOTI CE TO EMPLOYEES
PCSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD
An Agency of the State of California

After a hearing in Unfair Practice Case No. LA-CE-239-H
California Faculty _Association v. California State University, in
which all parties had the right to participate, it has been found
that the California State University violated section 3571,
subdivisions (b), (c) and (e) of the H gher Education Enpl oyer-
Enpl oyee Rel ations Act.

As a result of this conduct, we have been ordered to post
this notice and we w l|:

A CEASE AND DESI ST FROM

1. Refusing or failing to bargain and to participate
in good faith in statutory inpasse procedures by failing to
provide to the California Faculty Association (CFA), or
unreasonably delaying the provision of, the follow ng rel evant
and necessary information: (a) requests for proposals for
construction of new parking facilities; (b) the nunber of faculty
parking permts sold by category or duration and the revenue
generated therefrom and (c) total parking revenue for 1988-89.

2. By the conduct described in paragraph 1. above,
interfering with the right of CFA to represent its nmenbers during
negotiations and statutory inpasse procedures.

Dat ed: CALI FORNI A STATE UNI VERSI TY

Aut hori zed Agent

TH'S I'S AN OFFI Cl AL NOTI CE. I T MUST REVMAIN POSTED FOR AT LEAST
THI RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE COF POSTI NG AND
MUST NOT BE REDUCED | N SI ZE, DEFACED, ALTERED OR COVERED BY ANY
MATERI AL.



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BQARD

CALI FORNI A FACULTY ASSCOCI ATI ON, )
_ ) Unfair Practice
Charging Party, ) Case No. LA-CE-239-H
) |
V. ) PROPOSED DECI SI ON
) (8/21/89)
CALI FORNI A STATE UNI VERSI TY, )
Respondent . ;
)

Appearances: Edward R Purcell, General Mnager, for the
California Faculty Association; WIIliam Haughton, Attorney, for
the California State University.
Before Fred D Orazio, Admnistrative Law Judge.
P H STORY

This unfair practice charge was filed by the California
Faculty Association (hereafter CFA or Charging Party) against the
California State University (hereafter CSU or Respondent) on

June 22, 1988. The Ceneral Counsel of the Public Enpl oynent

" Relations Board (hereafter PERB or Board) issued a conplaint on

Sept enber 29, 1988. The conplaint, as anended on February 14,
1989, alleged that the Respondent, while negotiating with the
Charging Party about parking rates: (1) engaged in an oVeraI
pattern of conduct which evidenced bad faith; (2) unilaterally,
during negotiations, changed the rate for |ong-term parking; and
(3) unilaterally, during inpasse, changed the rate for so-called

"daily use" parking. It is alleged that Respondent, by this

Thi's proposed decision has been appealed to the
Board itself and may not be cited as precedent
unl ess the decision and its rationale have been
adopted by the Board




conduct, viol ated Governnent Code, section 3 571(b), (c) and (e).?
‘Respondent - answered the conpl aint on October 19, 1988, and
February 21, 1989, denying that it violated the Act. The

settl ement conference on Novenber 10, 1988 did not resolve the

di spute.

A formal hearing was conducted by the undersigned in Los
Angel es, California on February 28 and March 1, 1989. Chargi ng
party's notion to reopen the record was denied by witten order
on April 27, 1989. The last post-hearing brief was received on
June 8, 1989. |

ELNDI NGS OF FACT

THE _NEGOT| ATl ONS:

CFA is an enpl oyee organi zation within the nmeani ng of
section 3562(g), and the exclusive representative of a unit of
faculty enployees (Unhit 3) within the neaning of section 3562(j).
CSU is an enployer within the neaning of section 3562(h).

The Hi gher Education Enpl oyer- Enpl oyee Rel ations Act (HEERA
or Act) is codified at Governnent Code section 3560 et seq., and
is admnistered by the Board. Unless otherw se indicated, all
statutory references are to the CGovernnent Code. Sections
3571(b), (c) and (e) state that it shall be unlawful for the

enpl oyer to:

(b) Deny to enpl oyee organi zations rights
guaranteed to themby this chapter.

(c) Refuse or fail to engage in neeting and
conferring with an exclusive representative.

(e) Refuse to participate in good faith in
the inpasse procedure set forth in Article 9
(comrencing with Section 3590).



In May 1987, Jacob Samt, assistant vice chancellor for
enpl oyee rel ations,; informed Ed Purcell, CFA s general manager, -
that current parking fees mght be increased as a result of a CSU
st udy. Samt had been infornmed by CSU s auxiliary and busi ness
services division that the study indicated a need to raise
- parking fees to finance new construction in the parking program
over the next severallyears. Purcell imediately asked to
negoti ate any proposed increase, and cautioned Samt to not
"initiate any process involving the issuance of revenue bonds to
~fund construction costs if said bonds are in any way predicated
on parking fee revenues derived from faculty."

In June 1987, a task force formally submtted to the CSU
Trustees the "Report on Parking Fees in the California State
University." The report proposed a five year capital outlay to
i nprove parking at CSU s nineteen canpuses. |

The parties conmunicated on an informal basis during the
sunmer. - In August 1987, Samit and Paul Worthman, CFA associate
-general manager, held several neetings to discuss a nunber of
i ssues then under negotiations. Although the parking fee issue
was discussed along with other subjects during the early August
meeti ngs, on August 21, 1987, it becane the sole topic of
di scussion. As of that date, no formal witten proposals had
been exchanged. Fbmever, as he woul d do throughout the
negotiations, Samt took the position that nenbers of Unit 3
shoul d pay the same parking fees as all other users, including

students,. menbers of other bargaining units, staff, etc.



On August 22, 1987, Wrthnman presented Samt with a
conprehensi ve -request for ‘information to enable.CFA to ‘eval uate
the CSU position and fornulate a proposal. The request sought:
(1) sources of parking revenue; (2) general expenditures;

(3) budget information; (4) auditor's reports; (5) costs and
expenditures for current operations; (6) nunber of vehicles upon
which future estimates are based; (7) total parking permts and
faculty parking permts sold by canpus; and (8) all other
information used by the task force to arrive at the proposed

I ncrease.

Frank Gerry, CSU enpl oyee relations adm ni strator, responded
to Wrthman's request on Septenber 4, 1987, providing much of the
information requested. Cerry also inforned Wort hman that CSU
does not collect specific information on canpus permt sales.

The parking revenue, Cerry wote, is estimted based on overal
permt sales, daily fees, netered rates and fees for specia
events. |

I n Septenber 1987, the CSU Trustees adopted a resol ution
increasing nonthly fees, effective Septenber 1988. CSU was to
devel op and inplenent a conplete fee schedul e based on the
proposed nonthly rate. The resolution stated that "any increase
inthis fee shall not be inplenented for enployees represented by
certain exclusive representatives until collective bargaining
negoti ati ons have beeh conpleted on this matter with those
certain exclusive representatives.” As nore fully discussed

. below, that part of the resolution recognizing the obligation to



negotiate with exclusive representatives about parking fee
increases was comuni cated to canpus presidents repeatedly
t hroughout the latter part of 1987 and 1988.

The Septenber 1988 increase for nonrepresented enpl oyees was
the sane as the increase proposed for Unit 3 enployees by Samt
t hroughout the negotiations.? CSU never noved fromthis
posi tion.

At a neeting in Novenber 1987, Worthman requested nore
information to evaluate the proposed increase. The request
sought detailed information regarding incone per space, budgeted
versus actual costs, and the financial nodels used to devel op the
proposed fee increases. By letter dated Decenber 16, 1987,
Worthman informed Samt that he had received the information and
was in the process of devel oping a proposal to be "sunshined" on
or after February 9, 1988.°3

Samt testified that the parties net in January 1988, but

. the record-contains no details about that neeting.

By February 11, 1988, the parties had begun a debate,
unrel ated to the substantive issue on the table, about whether

CSU had a legal obligation to "sunshine" CFA proposals under the

“12The proposed increase in nonthly rates was from $7.00 to
$12. 00 on nost canpuses, and from $7.00 to a range of $15.00 to
$18.00 on a mnority of canpuses.

3The information received by Worthman was referred to at the
hearing as "Assunption 40." It is a conputer print out show ng
detail ed estimtes concerning revenue and expenditures associ ated

“*with the proposed fee increase and actual funding of the new

parking structures. Apparently, there had been thirty-nine prior
"assunptions.”



Act's public notice requirenents. It was CFA' s position that al
parking fee proposals were subject to public notice requirenents,
and that true bargaining should not begin until after that
-process had been conpl et ed. Samt believed that since the
current collective bargaining agreenent covered parking fees,
public notice conpliance was unnecessary. |In Samt's view, the
par ki ng fees clause had been sunshined when the contract was
first negotiated, making further public notice "redundant."

On February 22, 1988, CSU posted its initial proposal at the
chancellor's office for 48 hours. The CFA proposal, presented to
CSU a few days |l ater on February 26, 1988, was al so posted at the
chancellor's office. Samt testified these postings were only to
satisfy CFA He did not believe CSU had an obligation to do so.
CFA was never infornmed of the postings and no neetings were held
f or public comment.

Al so on February 22, 1988, Wrthman asked for nore
‘information:* 'He sought .any."request for proposal and all bids ._
and proposals for parking construction of surface and structure
parking at all canpuses submtted to CSU." This two-part
request sought: (1) CSU s requests for proposals; and (2) bids
and proposals for construction actually submtted to CSU.

Wort hman al so asked to "examne the draw ngs and designs and cost

“For exanple, the information Worthman had received
i ndi cated CSU proposed to spend $44,328,000 in 1988-89 to

+..construct 8;898 new parking spaces. Wrthman sought to discover

the basis for these overall projections and the estinmate per
space.



estimates in possession of the CSU for the proposed construction
of parking facilities."

The purpose of this request was to ascertain the basis for
CSU projections concerning the proposed parking program
Wrthman testified that CSU negotiators told CFA negotiators that
hi gher parking fees for faculty nmenbers were needed to pay the
actual construction costs, as well as the interest on the bonds

to be sold to finance the construction. Wrthman explained it as

foll ows.

Q And why was it inportant for the Union to
seek information of that sort?

A . . . What they were comng to us and
sayi ng was, we had to pay substantially

hi gher fees, in some cases, over 100 percent
hi gher fees. W had to pay it, they said,
because they needed the noney to build this
parking program this specific parking
program

As we entered into bargaining, it seened to
me that if it wasn't really going to cost

that nmuch, and if the same program coul d be
built for fewer dollars, and if that could be
denmonstrated, and if we could denonstrate it
to them then in bargaining, we could show
themthey didn't need all that noney, or as
much of our noney, to build the parking
construction that they w shed to build.”

*Wrt hman questioned the accuracy of "Assunption 40." He
testified that the two major sources CSU used to fund its parking
systemwere bond sales and inconme from fees; mnor sources of
funding were interest and reserves. Wrthman cal cul ated, based
on "Assunption 40," that CSU was proposing to pay approximtely
10.75 percent interest return on the bonds it intended to sell to
finance the project. Wrthman's independent research indicated
t hat conparable bonds at that tinme were yielding approxi mately
7.8 percent. CSU had sold bonds in 1984 to finance a parking
~project. The prevailing rate at that tine was. 10.75 percent. It
-was- Wrthman's view that CSU had sinply adopted the old rate for
bonds to be issued to finance the current project w thout

7



CFA renewed its request several tines during the course of
negoti ations, but never received the informtion Wrthman
requested on February 22, 1988.

Samt and Cerry testified the information did not exist.
However, the testinony of John Hillyard, assistant vice
chancel l or for auxiliary and business services, is in certain
respects at odds with that given by Samt and Gerry. The
February 15, 1989 issue of the Daily_Collegian, a newspaper on

the Fresno canpus, attributed the follow ng statenent to
-Hillyard: "parking construction plans, while beyond the
~designing stage, are being halted pending an outcone to the.

i npasse." Asked at the hearing if this statenment was accurate,
Hllyard first said "yes, in fact . . . right nowwe have del ayed
~on the construction of certain major projects until we are
assured of the revenue that we have." However, when asked
Especificafly about the accuracy of the statenent that CSU was
“wel | beyond the designing stage,”" Hllyard clarified this
testi nony and went on to describe the status of the parking
projects. Specifically, he testified that he did not know what

the Daily_Collegian neant when it stated that construction plans

wer e beyond the designing stage. He nade it clear that he did
not want that statenment attributed to him Purcell then asked
himto explain "exactly what stage you're at in ternms of the

approved parking construction program"™ |In response, Hillyard

recogni zing that rates had dropped.

8



said projects approved by the Trustees have an "action year." Ih
Sept enber such -projects may be approved to begin the "design"
phase, but the decision to proceed is nmade |later at the canpus

| evel, according to Hllyard. |In the construction of parking
structures, Hllyard said, CSU uses a "request for proposal kind
-of process,"” during which a "request for proposal” is "devel oped
and then put on the street, and the bidders bid both on the
desi gn and construction.”™ The procedure for surface lots is a
little different. An architect is enployed and there is a

separ ate design phase.

Hllyard was shown a copy of the Report on Parking Fees in
the California State University (HIllyard was the chairperson of
the task force which prepared the report), and asked if any of
t he parking projects approved by the Trustees in the report were
in a "design" stage or a "request for proposal" stage. Hillyard
said "definitely requests for proposals have gone forward on

some, and | woul d assune that design has, but again, ny staff is

. nmore famliar with that." He also testified that "I do know

requests for proposals have been prepared” on projects targeted
by the task force for 1988-89. Hllyard later testified CSU
"m ght have" projects in the design phase at another division fn
t he chancellor's office.

At the February 26,'1988 nmeeting, witten proposals were
exchanged for the first time. CFA presented a conprehensive
proposal covering the followi ng areas: (1) parking fees;

(2) availability of parking; (3) alternate transportation;



(4) paynent of fees; and (5) maintenance of parking facilities.
Purcell presented a point-by-point explanation of the proposal.
In response, CSU presented the follow ng proposal.
Any enpl oyee desiring to park at any CSU
facility shall be required to pay a parking
fee. The anount of the parking fee shall be
determ ned by the Board of Trustees of The
California State University.
There was little discussion of this proposal on February 26,
1988. However, during the course of negotiations Samt expl ained
CSU s rationale that new parking spaces were needed on the
various canpuses and the increase in rates was necessary to
finance the new construction.
Purcell testified that, prior to inpasse, CSU did not
provi de a conplete response to the CFA proposal of February 26,
- 1988. In rebuttal, Samt testified that he responded to each
point in the CFA proposal during the neetings of February 26, and

April 6, 1988, as well as during a series of informal discussions

« .he had with Purcell during this general tinme period.

- Based on Purcell's and Samt's testinony, it is concluded
that CSU did not formally present a response to every aspect of
t he CFA proposal during either the February 26, or April 8, 1988
negotiating sessions. CSU responded to only certain parts of the
CFA proposal during either or both of these nmeetings. However,
Samt responded to the remainder of the proposal in infornal
di scussions with Purcell during this approximate tinme frame.

Samt convincingly testified he nade it clear that the CFA

10



proposal was considered, but in the end found by CSU to be
.unaccept abl e ‘and an agreenent unlikely.?®

The follow ng point-by-point response described by Samt in
his testinony is consistent with this view. CFA had proposed a
four-year cap on fees for long-termparking permts. This was
rejected by Samt because it would provide no financing for new
construction. CFA s proposed cap on fees for short-term or
dai |l y-use parking (nore fully discussed bel ow) was decl ared
nonnegoti abl e because such facilities were open to the general
public, as well as to faculty menbers. ’

In the category "availability of parking," CFA proposed that
CSU provi de, upon request, reserved parking for all bargaining
unit nenbers at the rate of $18.00 per nonth. Samit responded
that there were not enough facilities to provide this. Wen
informed by CFA that it already existed on sone canpuses, Samt
said he would investigate it and respond. Samt gave the sane
response to a CFA proposal requiring:a reasonable relationship
..between.the nunber of parking permts issued and the nunber of

avai |l abl e spaces. CFA s goal here was to ensure that a faculty

°Samit also testified that alternate approaches to raising
par ki ng revenue were explored during the series of neetings prior
to the key February 26 and April 8, 1988 negotiating sessions.

Regardi ng fees for the period July 1, 1987 to June 30,
1991, CFA proposed faculty permts "shall not exceed $33.75 per
senester, $22.50 per quarter, or $7.50 per nonth." For the sane
period, CFA proposed the "fee charged at parking neters shall not
~-exceed $.35+per hour," and-"parking fees for coin-operated
«parking gates or daily permits shall not exceed $1.25 per
session.”

11



menber who purchased a permt would, in fact, have a place to
par k.

In the area of "alternate transportation,” CFA proposed that
“CSU subsidize (at no less than 50 percent) the cost of nass
transit or comuter transit for those faculty nmenbers who used
such neans of transportation instead of a personal autonobile.
CFA proposed using funds fromfines and forfeitures (parking
tickets) to finance this proposal. To this Samt responded that
he woul d have to check with his principals. He also said that he
was in the process of collecting information for a |egislative
hearing'related to alternative transportation and woul d provide
any information collected to CFA. He did so on May 10, 1988.

In the "paynent of fees" proposal, CFA asked CSU to deduct,
upon request, the nonthly cost of parking permts fromthe pre-
tax inconme of faculty nenbers. After discussing the matter with
a consultant, Samt responded that it was illegal to shelter
. enpl oyee parking fees.

Anot her area of discussion at the February 26, 1988 neeting
concerned the "alternative fee structure" sdggested by CFA. | f
adopted, this would have changed the m x between bond sal es and
parking fee receipts. In other words, nore bonds would be sold
and | ess noney collected in the formof fees. Assunption 40,
anong other things, indicated that CSU intended to.sell
$53, 575,000 in bonds over the next five years. Hillyard
responded that offering nore bonds would have a negative inpact

on both the ability to sell the bonds and the interest rate.
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Hillyard told Purcell he had been advised on this matter by
Pai ne- W\ebber and a San Francisco law firm

Hillyard' s response prompted Purcell, on March 1, 1988, to
~ request "access to any correspondence between Pai ne-\Wbber and
CSU concerni ng proposed bond sales, interest rate projections and
dol lar amount to be sold in light of the 'market.'" The purpose
of the request, Purcell inforned Samt, was to help CFA
"understand the relationship of the capital which CSU seeks to

"8 Ppurcell

raise to the parking fee increase it seeks to |evy.
al so requested access to docunments which indicated the status of
thé bonds.

On March 7, 1988, Samt inforned Worthman in witing that
CFA' s February 22, 1988 request for proposals, bids and designs
was "rather far renoved" fromthe scope of negotiations.
‘Neverthel ess, Samt wote, such docunents are a matter of public
record and "whatever plans we m ght have" nmay be exam ned by
contacting Hllyard s office.

The di scussion during the negotiating session on April 8,
1988 was nminly about the CFA proposal. At the beginning of the
nmeeting Samt seened perpl exed when Purcell asked himfor a
response to CFA's February 26, 1988 proposal. However, after
receiving a copy of the proposal from Gerry, Samt began his

response. \Wen the discussion turned to requests for information

8 The March 1, 1988 request al so sought access to
correspondence between CSU and the San Francisco law firm
Unfair practice allegations concerning this request have been
dropped by CFA.

13



related to alternate nodes of transportation and average student
enrol |l ment by canpus :(di scussed above), Samt asked for a caucus..
After a thirty-mnute caucus, Samt said he was in the process of
collecting information related to the CFA proposal for a -
legislative hearing. Samt suggested that the neeting be
adj ourned so that the information could be gathered and shared
with CFA later. Samt's suggestion was accepted by CFA

On May 10, 1988, Samt responded in witing to certain CFA
requests for information nade earlier in the negotiations. He
encl osed the report to Assenbl yman Canpbel| concerning alternate
"nmodes of transportation, and charts depicting average student
enrol | ment by canpus. Responding to the earlier request for
proposal s, bids and designs, Samt provided Purcell with a |ist
of current construction projects and again directed Purcell to
Hllyard' s office for nore specific information about the status
of each project. Purcell assigned this task to Robin Jacques.

“+=Upon contacting-H llyard s office, Jacques was.told by d enn

= Mtchell, an enployee in the office, that the records did not

exi st .

| nvestigating the sane request, Cerry too was told by
Mtchell the information did not exist. Consistent with .
Hillyard' s testinmony, Mtchell also told Gerry that CSU proceeded
on a "sequential basis;" that is, although CSU-nay decide to
build a facility in 1993, it nmay not be until 1990 that the
project is actually initiated. Mtchell also told Gerry that he

was "not sure,"” but "did not think anything had gone forward."
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Purcell and Samt engaged in informal discussions after the
“April 8, 1988 neeting, but at.sone unknown point Samt reached
the decision that the parties were at inpasse and agreenent was
not possible. On June 3; 1988, CSU decl ared inpasse. On
June 30, 1988, the PERB Regional Director determ ned that an
i npasse existed.®
1. |1 MPASSE:

CFA' s conpl aints about CSU s conduct during inpasse fal
into two categories: (1) unilateral changes in parking rates;
and (2) failure to provide i nf ormati on.

A Unilateral changes

There are two types of parking facilities on CSU canpuses.
The first grants access through the purchase of long-termpermts
whi ch vary in duration; e.g., nonth, senester or year. Only
faculty nmenbers who visit canpus several days per week typically
use this type of facility.

The second type-of facility is controlled by coin-operated .

~parking meters,- coin-operated parking gates, or daily parking

permts (hereafter referred to as "daily-use" parking). Although
anyone (e.g., students, visitors, etc.) can use the daily-use
facilities, they are typically used by students and part-tine
faculty nenbers who visit canpus only a few days per week. O

the approximately 20,000 enployees in Unit 3, approximately 7,000

°CFA di sputed the declaration of inpasse, but the Board's
Regi onal Director concluded that an inpasse existed. On appeal,
““the Board upheld the Regional Director, but took no position on
the issues presented by the instant unfair practice charge.
California State University (1988) PERB Order No. Ad-177-H.
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are part-tinmers. Wrthman's investigation showed that
approxinately-30 per cent of Unit 3, primarily the part-tiners,
use "daily-use" parking. |In fact, as of January 1989, 13,787
long-termpermts had been sold for school year 1988-89. The
close relationship between the nunber of long-termpermts sold
and the nunber of full-tinme faculty menbers in Unit 3 supports
Wrthman's testinony; that is, the full-tinme faculty nenbers tend
to use the long-termfacilities while the part-tinme faculty
menbers typically use the daily-use facilities. In addition, the
‘testinony of Tinothy Sanpson, professor at San Francisco State,
indicates that even full-tinme faculty occasionally use the daily-
use facilities.

On or about Septenber 1, 1988, during inpasse, CSU
unilaterally increased the daily-use parking rates. There is no
di spute that this change occurred.

There is a dispute as to whether the cost of |long-term

«+permts was increased. The Septenber 1987 resolution expressly .

« directed canpus presidents to not change parking rates for

enpl oyees under exclusive representation pending the outcone of
negotiations. Also, on May 6, 1988 and again on July 20, 1988,
D. Dal e Hanner, CSU vice chancellor for business affairs, sent
menoranda to the nineteen canpus presidents directing themto not

i ncrease parking permt fees for enployees represented by CFA

¥'n 1984, daily-use rates were set at $0.75 to $1.00 per
~rentry-and $0.15 to $0.25 per hour. Effective Septenber 1, 1988,
these rates were increased to a range of $1.50 to $2. 00 per entry
and a range of $0.25 to $1.00 per hour.
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until bargaining obligations under the Act had been satisfi ed.
Hanner -al so inforned the canpus presidents that fees for
"students, managenent enpl oyees and all other bargaining units"

- should be increased in accordance with the Trustees' Septenber
1987 resolution. During this tinme Samt attended nonthly

- meetings of the CSU Executive Council (conprised of the nineteen
canmpus presidents and vice chancellors and the chancellor) and at
each neeting advised the Council that parking fees for CFA-
‘represented enpl oyees could not be changed until the conpletion
of negoti ations. Accortheg, CSU contends no changes occurred.

CFA called three witnesses to testify about the change.

Paul Schm dt, a professor at the Long Beach canpus, testified
that in early April 1988 he saw a CSU flyer announcing increased
rates for '1988-89 parking permts. Schmdt pronptly bought a
yearly permt at the increased rate. The flyer in question is
drafted as a general announcenent, and is primarily concerned

Wi th securing parking permts by mail. [Its caption reads:
+"1988-89 Parking Permt by Mail Information.” It nakes no
reference to parking rates for enployees subject to collective
bar gai ni ng.

Robert Carl son, a professor at the San D ego canpus,
testified that on February 2, 1988 he attended a neeting with the
dean, assistant deans and associate deans in his departnment. He
said the dean announced a retroactive increase in par ki ng rates,
and gave the "inpression" that the increase was "fairly

imm nent." On cross-exam nati on, however, Carlson admtted that
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there had been no increase in long-termparking fees on the San
Di ego canpus.

Also called to testify was Marilyn Friednman, a professor at
the Los Angel es canpus. On July 8, 1988, she bought a yearly
permt at the increased rate. In Septenber, 1988, she |earned
“through a CFA publication that she had been overcharged. She
imedi ately went to the cashier's office and was granted a
refund.

B. Denial of information during_inpasse.

On June 27, 1988, Samt responded in witing to Purcell's
“"March 1, 1988 request for information. Samt attributed the
delay to an "oversight," and clained that he was under the
inpression that Hllyard had al ready answered sone of the
guestions posed by CFA in the earlier request. Responding to the
substance of the request, Samt inforned Purcell that there was
no correspondence between CSU and Pai ne-Webber concer ning bond
sal es.-- Gerry, who: played an active role in the negotiations as
t he-person charged with responding to CFA's requests, had |earned
fromHllyard' s office (and apparently relayed the information to
Samt) that the only contact between CSU and Pai ne- Webber was
verbal. CSU did not attenpt to provide the Pai ne-\Wbber
information in an alternate witten form However, Hillyard had

al ready told CFA of the advice received from Pai ne- \Wbber.

Gerry testified that he was also informed by Mtchell that
CSU had not undertaken efforts to nove forward with the sale of

bonds concerning this particular parking program This is
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consistent with Hllyard' s testinony that he and his staff talked
w t h Pai ne- Webber representatives about the bond issue, but did
not exchange witten correspondence. Hllyard also testified
that it is the normal practice of CSU to transact its bond

busi ness by tel ephone.

On Septenber 20, 1988, during nediation, Purcell sent a
letter to Samt seeking nore inforhation. The letter asked Samt
if CSU had initiated or conpleted the sale of bonds to fund the
'capital outlay for the proposed parking program and sought an
accurate description of current construction plans. The request
for "bid proposal s" was renewed. Purcell also ésked for the
nunber of faculty permts per canpus (senester, quarter or
annual) sold to date in academ c year 1988-89, or, alternatively,
the nunber of permts sold by canpus at the rate of $7.50 per
nont h, $33.75 per senester or $22.50 per quarter. Since these

rates were still in effect for Unit 3, this information woul d

+--have told CFA.how nuch noney-was currently being collected in

; -parking fees paid by faculty nenbers.

CFA had first sought this information as part of the
conprehensi ve request presented to CSU on August 22, 1987. CSU
earlier estimated in Assunption 40 that it needed a certain
anount of fee-generated noney to drive the construction program
Purcell testified that it was "quite likely," at least in CFA' s
view, that CSU was already collecting nore than it needed.
~Purcell thought the Septenber 1, 1988 increase for 300, 000

students was enough to fund the new parking projects. He
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testified: ". . .if CSUwas collecting nore noney than it
anticipated,- | thought that would have been a powerful argument
as to why the faculty that we represent in Unit 3 should not have
to pay a fee increase.”

On Septenber 23, 1988, Sanmit responded to Purcell in witing
that there had been no sale of bonds, nor had CSU accepted bid
proposal s on the parking program Samt again informed Purcel
that CSU does not collect parking revenue data differentiated by
bargaining unit or fee sources. Rather, all fee revenue whet her
generated by students, staff, faculty or admnistrators is nerely
‘reported as revenue. According to Samt, CSU sinply could not
provide the information either by unit, anount of fee, or
duration of permt.

On Cctober 3, 1988, Samt sent Purcell the total nunber of
faculty permts sold at sixteen of the nineteen canpuses. This
inforhation could not be readily gathered at the remaining three
canpuses .(Fresno, Ponona and San Jose).  Those canpuses were
directed to supply the information as soon as possible. After
consulting Mtchell again, Gerry |learned the construction was on
hol d. Accordingly, he infornmed Purcell that there were no
construction plans or "bids" to exam ne.

On Novenber 14, 1988, CFA representative Steve MDonal d
requested nore information from Samt. The requests for the
nunber of permts sold and the 1988-89 parking revenue were
renewed, as was the request for copies of correspondence between

CSU and Pai ne- Webber .
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Gerry responded to McDonald in witing on Decenber 19, 1988.
He. first said the data showi ng the nunber of parking pernmts sold
was not yet available for the Fresno, Ponbna and San Jose
canpuses. The request for the 1988-89 revenue data, according to
Cerry, was "premature," since such reports are not conpiled until
the end of the fiscal year. Purcell disagreed with this
response. He testified that "comon sense told us that the
Uni versity had to maintain sone type of accounting process to
mai ntain records for its cash receipts.” Also, CFA research had
uncovered a 1985 prospectus for the sale of parking revenue bonds
whi ch detailed how CSU col |l ects and accounts (on a nonthly basis)
for revenue fromthe sale of parking permts.

In the Decenber 19, 1988 response, GCerry also infornmed CFA
that there "has been no further correspondence"” between CSU and
Pai ne- Webber. After receiving Gerry's response, CFA anended the
conplaint to allege denial of information during the inpasse
procedur es.

- On January 9, 1989, Purcell vigorously conmplained in witing
to Samt that CSU was dragging its feet with respect to
information requests. Purcell took the positioﬁ that CFA could
not intelligently participate in the upcomng factfinding hearing
wi t hout the requested information. To clarify the outstandi ng
requests, Purcell again listed the information sought and CFA' s
supporting rationale.

Specifically, Purcell again asked for the nunber of faculty

permts sold in 1988-89 at the Fresno, San Jose and Ponobna
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canpuses. He again sought the nunber of parking permts sold by
.canpus and by category (senester, .quarter, or annual), as well as
t he 1988-89 parking revenue.'* CSU, during earlier bargaining,
had provided CFA with detailed information covering the financial
operation of the CSU parking system for the 1986-87 fiscal year.
More current information, covering the 1987-88 fiscal year, had
becone avail able, and Purcell requested it. CSU had al so
provided CFA with information related to the "Parking Revenue
Fund Bal ance" at the begi nning of recent fiscal years. Purcel
now sought the nost recent figures.

In a January 12, 1989 letter, Ckfry responded to CFA' s
conprehensi ve request. First, he provided the nunber of faculty
parking permts sold at the San Jose, Fresno and Ponpbna canpuses.
Cerry explained further that since CSU does not differentiate the
sal e of ‘parking permts by bargaining unit, it was necessary for
each canpus to manually count the nunber of permts sold to
menbers..of - Unit.-3.- . .Second,: he infornmed Purcell that since CSU
doeswnot-differentiate bet ween categories or types of permts

sold, that information was not available. On a related point,

Y n suggesting an alternative approach to gathering
i nformati on about the categories of permts sold and the revenue
therefrom Purcell pointed out to Samt in the January 9, 1989
letter that Unit 3 enployees represented the only group stil
payi ng parking rates on the pre-Septenber 1988 schedule. Purcel
found it "inconceivable" that CSU did not have an accounti ng
procedure to enable it to identify those parking payments at the
old rates and capture the dollars collected in each paynent
category or the nunber of permts sold in each category. These
comments (as well as simlar coments in Purcell's Septenber 20,
1988 | etter~to-Samt) -seriously undercut the CFA argunent that
CSU unilaterally increased |ong- tern1park|ng rates for Unit 3
enpl oyees in Septenber 1988.
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both H |Ilyard and Gbrfy testified that all parking revenue is
.pl aced in-a general account; therefore, the amount of revenue
gener at ed by'Unit 3 was not available. According to Gerry, a
$7.50 permt purchase is recorded as a "general entry" under
"Permts, Revenue." Third, as indicated in his Decenber 19, 1988
response to MDonald, Cerry stated that 1988-89 data are conpiled
at year's end and will be provided at that time. GCerry addressed
ot her .requests for information in the January 12, 1989 letter.
For exanpl e, the 1987-88 parking audit and the fund bal ance for
the previous two years, requested for the first -tinme on January
9, 1989, were provided.

According to CFA, the conpl ete nunber of faculty parking
permts sold per canpus was provided on January 27, 1989. CSU
al so provided the 1988-89 revenue data on the sane date, shortly
before the factfinding hearing. Purcell said CFA "had to
scranble like the dickens to try and incorporate it into [its]
factfinding-presentation.” This.placed a "severe handi cap" on
CFA,; —~according to Purcell, because a major part of the CFA case
was ainmed at proving CSU did not need as mnuch noney as
anti ci pat ed.

| SSUES
1. Wether CSU, during the parking negotiations from

February 22, 1988 through June 15, 1988, denied CFA information
or otherw se breached its obligation to negotiate in good faifh,

in violation of section 3571(c) and (b)?
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2. Wiether CSU, in April 1988, unilaterally inplenented a
+rateincrease for long-termparking permts, in violation of
section 3571(c) and (b)?

3. \Wiether CSU, on or about Septenber 1, 1988, unilaterally
inplénenteg a rate increase for "daily-use" parking, in violation
of section 3571(e) and (b)? |

4. \Whether CSU, during the inpasse procedures, denied CFA
information or otherw se breached its obligation to participate
in the inpasse procedures in good faith, in violation of section
3571(e) and (b)?

DI SCUSSI ON
The Unil ateral Changes

CFA contends that parking is a negotiable subject under the
Act. When CSU, during negotiations, unilaterally increased the
costiof long-termpermts it violated the obligation to negotiate
ih good faith. In addition, CFA argues, when CSU unilaterally
-increased the-daily-use rates during inpasse.it breached jts_“.
:obligation-to participate in good faith in the Act's inpasse
procedures. CSU, on the other hand, concedes that the cost of
parking is generally a negotiable subject under the Act.

However, CSU contends that the evidence does not support a
finding that it has increased the cost of long-termparking. As
for the change in daily-use rates, CSU argues that it has no
obligation to negotiate with an exclusive representative about
the decision to increase parking rates at facilities used by

staff, students, or the public at |arge.
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An enployer violates its duty to negotiate in good faith
when it unilaterally inplenents a new policy or changes an
established policy affecting a negotiable subject w thout
~affording the exclusive representative a reasonable opportunity
to bargain. Such unilateral changes are inherently destructive
of enployee rights and are a failure per se of the duty to

negotiate in good faith. Gant Joint Union H gh_School District

(1982) PERB Decision No.  196; Pajaro Valley Unified Schoo

District (1978) PERB Decision No. 51. These principles are

applicable to cases decided under HEERA. See Regents of the

Uni versity_of California (1983) PERB Decision No. 356-H.

A Long-Ter m Par ki ng

The general subject of parking costs is negotiable under the
Act. Regents of the University of California, supra. PERB
.Deci sion No. 356-H In this case, CSU was obligated to negotiate
with CFA in accordance with Articles 32.18 and 3.1 of the

parties' .contract. ..See fn. 13, p. 33, infra.

.The conmplaint alleges that CSU unilaterally increased |ong-
termparking rates during negotiations. However, the charging
party has failed to present evidence that this change actually
occurred.

Carlson, the professor from San Di ego, admtted that no
change had occurred at his canpus. Friedman, the professor from
Los Angel es, ‘testified that she bought- -a yearly permt at the
increased rate, but upon learning that she had been overcharged

requested and received a refund. Schm dt, the professor from
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Long Beach, was the only witness to testify that he purchased a
Jyearly permt at-the increased rate. However, the testinony from
a single enployee out of a 20, 000-nenber bargaining unit is scant
evi dence upon which to base a conclusion that a change occurred
in long-term parking rates which had a "generalized affect or
continuing inpact upon-the terns and conditions of enploynent of

bargaining unit enployees.” Gant Joint Union H gh Schoo

District, supra. PERB Decision No. 196, p. 10. Mboreover, when
eval uated agai nst the weight of evidence in the record, Schmdt's
testi nony becones even |ess convincing.

Thr oughout the negotiations CSU took steps to preserve the
status quo concerni ng Iong-tern1parking rates for Unit 3
enpl oyees. The Septenber 1987 resolution expressly provided that
there be no change in such rates until the conpletion of
negotiations. This directive was repeated at |east tw ce during
1988, in May and July, in nenoranda fron1khnna to the nineteen
canmpus--presidents..-Samt too. delivered the.sane nessage to the
CSU executive council alnost on a nonthly basis during 1988.

In addition, Purcell's letters of Septenber 20, 1988, and
January 9, 1989, admt that Unit 3 nenbers were still under the
"pre-1988" long-termparking rates as of those dates. These
letters are fatal to the CFA argunent.

The fact remains that Schmdt bought a permt at the
increased rate in response to a flyer circulated on the Long
Beach canpus. However, the flyer was not directed primarily at

Unit 3 enployees. The flyer was drafted as a general
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announcenent ained at a broader audi ence, and was primarily
concerned with the purchase of permts by mail. It appears that
Schm dt msread the flyer to apply to himas a nenber of Unit 3
and purchased a permt. Al though Schm dt never sought a refund,
it is reasonable to infer fromthe testinony of Friedman that he
woul d have recei ved one had he asked. In fact, CSU concedes in
its brief that Schmdt was "over-charged® and woul d have been
entitled to a refund. Thus, it appears that charging Schm dt the
increased rate was a mstake. A single admnistrative error

whi ch an enpl oyer stands ready to correct is not a refusal to

negotiate in good faith. Moreno Valley. Unified School District

(1982) PERB Deci sion No. 206, p. 11.
B. Daily_Use Parking

There is no dispute that CSU, during inpasse, unilaterally
increased the rates at daily-use parking facilities. CSU takes
the position that this change is outside the scope of
representation since Unit 3. .enployees-are permtted to. use these.
facilities on the-sane basis as are nenbers of the public, other
enpl oyees and students. To the extent Unit 3 enployees use this
type of parking facility, CSU contends, they are nmerely one group
of consuners of CSU s parking "product."

Regents of the University of California, supra. PERB

Deci sion No. 356-H does not squarely address the negotiability of
parking rates for enployer facilities which are used by the

public, other enployees and students, as well as by bargai ning
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unit nmenbers. Thus, this case presents an issue of first
i npr essi on. 1%

Since the general subject of parking is negotiable under
Regents, it is fair to conclude that the cost of using daily-use
parking facilities is, under_AﬂgthﬂthLgﬂ_LLgh*iﬁhggL_QLgLLLgL
(1981L PERB Decision No. 177: (1) logically and reasonably
related to the wages of Unit 3 nenbers who use such facilities;
and (2) a termand condition of enploynment of such concern to
bot h nmanagenent and faculty that conflict is likely to occur and
the mediatory influence of collective bargaining is.the
appropriate means of resolving the conflict. See also Los
Angeles Police Protective lLeague v. Gty of lLos Angeles (1985)
166 Cal . App.3d 55 [212 Cal.Rptr. 251] (upholding a |ocal enployee
rel ations board decision that nonthly parking rates are
negoti abl e under the Meyers-Mlias Brown Act).

However, the decision to increase parking rates at such
facilities is in large part ained. beyond enployees at the
br oader -objective of providing adequate parking facilities at a
| arge public university where State policy requires that the
par ki ng system be financially self-supporting. Such decisions

are designed to raise revenue for the overall CSU parking program

2The only guidance on this point is found in Regenis.
Fi ndi ng parking rates a negotiable subject, the Board al so noted
that it mght look differently at a situation where enpl oyees
were privileged to use parking facilities on the sane basis as
the public at large. Under such circunstances, the Board
suggested, . the enployer's argunent that it should be free to
unilaterally price its parking product m ght be nore persuasive.
Regents of the University of California, supra, PERB Decision No.
356-H, p. 13, fn. 5.
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so that adequate parking facilities can be nade available to the
~public, students, and staff, as well as to Unit 3 enpl oyees.

| nposi ng an obligation to negotiate such a decision would carry
t he bargai ni ng process beyond the bargaining unit and into CSU s
overall mssion and its relationships with third parties. As
such, it would significantly abridge the enployer's freedomto
exerci se those managerial prerogatives essential to the efficient
operation of the canpuses and thus the achievenent of its

m ssion. Therefore, it is concluded that the decision to
increase rates at daily-use parking facilities is not wwthin the
scope of representation.under the Act.

This does not, however, relieve CSU of the obligation to
meet and confer with the exclusive representative on this
subject. Even when an enployer is free to unilaterally nake
deci si ons invol vi ng manageri al righté, It neverthel ess nust
provi de the exclusive representative with notice and an

opportunity.-to bargain over the. effects of those decisions on

;matters within scope. See e.g., Newran-Crows Landing_Unified

School District (1982) PERB Decision No. 223; Eureka Gty _Schoo

District (1985) PERB Decision No. 481.

The decision to increase the daily-use parking rates clearly
i npacts on parking fees paid by a large nunber of Unit 3
enpl oyees, estimated by Worthnman to be as many as 30 per cent of
the bargaining unit. Such an increase in parking rates cannot
realistically be viewed as having no inpact on Unit 3 enpl oyees.

It is no less negotiable than a conparabl e decrease in wages.
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Los Angeles Police Protective League v. City of Los Angeles,
«supra. 166 Cal . App. 3d 55, 60-61.

The conplaint here alleges that CSU unlawfully increased the
dai |l y-use parking rates during inpasse. In effects-bargaining
cases an enployer satisfies its obligation to negotiate in good.
faith if it provides an opportunity for negotiations to take
pl ace during the tine between the adoption of the resolution
announci ng the change and the actual inplenentation of the

change. Oakland Unified School District (1985) PERB Deci sion No.

540, pp. 16-17.

In this case, CFA had notice as early as Septenber 1987_mhen
the Trustees adopted a resolution I ncreasing parking rates in
Septenber 1988. It was nmade clear that rates for Unit 3 would
not be increased pending the outcome of negotiations. Thus,
there was anple opportunity during this one-year period to
negotiate the effects of the decision to increase rates at daily-
use facilities. It remains to be determ ned whether CSU
:negotiated in.good faith during this period.

In February 1988, after several neetings and exchanges of
information, the parties finally exchanged initial proposals.

CFA rejected the uniformparking scale inplicit in the CSU
proposal . CSU correctly declared non-negotiable the CFA proposal
(see fn. 7, p. 11, _supra.) attenpting to establish fees at daily-
use facilities. This proposal, as drafted, had application
beyond Unit 3. It would have effectively underm ned CSU s

managerial authority to set fees at such facilities. O her
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aspects of the CFA proposal ( e.g., reserved faculty parKking,
permt-space ratio, alternative transportation, etc.) dealing
W th the effects of the decision to increase rates were di scussed
briefly, but agreement was not reached and the declaration of
i npasse (found bel ow to have been appropriate under the
ci rcunst ances) precluded further negotiations at the table.
Afterwards, the parties engaged in nediation and factfinding.
While the parties were in inpasse, CSU increased the daily-use
par ki ng rates as announced one year earlier.

In Conpton _Community College District (1989) PERB Decision

No. 720, the Board recently established a test to determ ne when

an enployer is free to inplenment a non-negotiable decision prior
to the exhaustion of the inpasse procedures. Under the

ci rcunstances presented here, CSU was free to inplenent the
decision in Septenber 1988. The decision was not an arbitrary
one. It was based on an inportant managerial interest. _Adequate
-notice was given,. allowng.a full year .for negotiations.
-Negotiations had occurred and the parties were at inpasse at the
t{ne of inplenmentation. After the decision was inplenented, the
parties continued through factfinding. Any further delay in

i npl ement ati on woul d have interfered with CSUs right to raise
parking fees for non-bargaining unit enployees. This would have
effectively undermined CSU s right to nake the nonnegoti abl e
decision and thus its right to inprove parking at the nineteen

cahpuses. Conpton_Conmmunity College District, supra. pp. 14-15.
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1'l. Bad Faith Bargaining

The conpl aint, as anended, contains several incidents
all eged to be evidence of bad faith or per se violations of the
. obligation to negotiate or participate in the inpasse procedure
-in good faith. For purposes of evaluating CSU conduct during
negoti ations and inpasse, these allegations are grouped into four
categories: (1) public notice violations; (2) refusal to provide
information; (3) insisting on an inflexible position to inpasse;
(4) dilatory conduct at a negotiating session:

A Public Notice

CFA contends that CSU s refusal to process the parking
proposal s under the section 3595 public notice procedure is
evi dence of bad faith conduct which del ayed the negoti ati ons.
CSU first argues that there is no obligation to sunshine
proposals which are clearly reflected in the existing contract.
Alternatively, CSU contends that its February 22, 1988 posting
.satisfied any public notice requirenents.

It is well established that public notice conplaints shal
not be adjudicated in the context of unfair practice proceedi ngs.
A separate procedure for resolving public notice conplaints has
been established for precisely this purpose. CFA has filed no
public notice conplaint. Therefore, the undersigned has no
authority in this proceeding to render a decision that CSU

violated the Act's public notice requirenents. Los _Angel es

-Community College District (1981) PERB Decision No. 167.

However, conpliance with public notice requirenents is a factor
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whi ch may be considered in evaluating enployer conduct during
‘negotiations.. Qakland Unified School District (1983) PERB
Deci si on No. 326, p. 40.

Parking rates were covered by the existing agreenent, as CSU
points out, and the general topic had been subjected to public
notice requirenents when the contract was initially negoti ated.
However, the existing contract provides for new negotiations,
upon request by CFA, in the event CSU seeks to change the
existing fees.” The contract |anguage contenpl ates new
proposal s, renewed negoti ations, and new parking rates.

“Accordingly, the "initial" proposals presented by the parties on
February 22 and 28, 1988, were inreality "reopeners."” This

pl aced on CSU the obligation to conply with the public notice

3gection 32.18 of the contract states:

An Enpl oyee is required to pay the parking
fee as determned by the CSU for parking at
any facility of the CSU. The CSU shall

- provide for payroll deductions for this
pur pose upon witten authorization by the
~enpl oyee. The CSU shall not change the
parking fees payable in effect fall term
1985, without first conplying with provision
3.1 of the Agreenent. Meeting and conferring
over the inpact of such a charge shall be
about the portion of the rate increase, if
any, the faculty unit enployees will pay.

The relevant part of Section 3.1 states:

Enpl oyer shall provide notification to CFA at

least the thirty (30) days prior to the

i npl enentati on of systemi de changes

affecting the working conditions of faculty

unit enployees. Upon request of CFA, the CSU
- shall neet and confer wth CFA on the

denonstrabl e i npact of such changes.
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requirements in the Act. Los Angeles Community College District
.(1981) PERB Deci sion No. 158.%

However, there is no need to determne if CSU conplied with
the section 3595 requirenents. Even accepting CFA s argunent
that CSU failed to neet these requirenents, this does not lead to
the conclusion that CSU s conduct slowed down or otherw se
interfered with the actual negotiations. It nust be renenbered
that the focus here is on the enployer's negotiating conduct. It
is not a public notice inquiry. CSU did not use the public
notice requirenents as an obstacle to negotiations. To the
contrary, Samt took the position that there was no need to
sunshi ne proposals. CSU stood ready to proceed with
negoti ations. \Wile CFA might very well have prevailed had it

filed a public notice conplaint, CSU s conduct with respect to

-The nmany cases cited by CSU to the contrary are not on
point. Antioch Unified School District (1986) PERB Decision No.
:581 invol ved proposals which were "identical" to proposals which
had al ready been sunshined; thus, the enployer was not required
to duplicate its public notice efforts. In Los Angeles Community
College District (1984) PERB Decision No. 454 an enpl oyee
organi zation was given a salary increase pursuant to
discretionary authority the enployer already possessed under the
existing contract. Unlike the present case, there were no

'initial" proposals and no negotiations. Sacramento City Unified
SQhQQI District (1982) PERB DECISIon No. 205 involved

"counterproposals,” not "initial" proposals." Palo Alto Unified
School District (1981) PERB decision No. 184 dealt with the
specificity of proposals presented for public notice, an issue
not present in this case. Los Angeles Unified School District .
(1980) PERB Order No. Ad-104 addressed negotiable matters which
"remai ned .open” under the existing contract. Thus, it was clear
t hat negotiations would continue.. Unlike the present case, there
were no new proposals or initial proposals.
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public notice requirenents had no significant inpact on the
.negoti ati ons.

B. Requests For Infornmation

An exclusive representative is entitled to all information
necessary and relevant 'to the discharge of its duty to represent
bargai ning unit enpl oyees. An enployer's refusal to provide such
infornationlevidences bad faith unless it denobnstrates adequate

reasons why it cannot provide the information. Stockton Unified

School District (1980) PERB Decision No. 143. Requests for

i nformati on which involve negotiable terns and conditions of
~enpl oynent are presunptively relevant. Modesto City_Schools and
H gh School District (1985) PERB Decision No. 479. Absent a
valid defense, refusal to furnish necessary and rel evant
information is in itself an unfair practice and may al so support
an i ndependent finding of surface bargaining. JIrustees of the

California State University. (1987) PERB Decision No. 613-H

1. Requests for Proposals,_Proposals and Bids!?

CFA contends that it repeatedly asked for the requests for
proposal s and any proposals or designs received by CSU, but CSU
refused to conply. CSU concedes that it received the requests,

but clains the information did not exist. CSU also argues that

PRefusal to provide-this information was not specifically
alleged in the conplaint. However, it is intimately related to
-the subject of the conplaint, it arises fromthe sane course of
conduct, and it was fully litigated at hearing. Since both
parties briefed the issue, it is determned that adequate notice
<-was provided. Therefore, ‘it - is considered here as an unal |l eged
violation. Tahoe-Truckee Unified School District (1988) PERB
Deci si on No. 668.
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such docunents are public records which, if they exist, my be
~exam ned upon request. CSU does not contend the information is
unnecessary or irrelevant.

As vice chancellor responsible for the entire CSU parking
system and the chairperson of the CSU parking task force, John
Hllyard was the only witness in a position to have any direct
knowl edge of these docunents. Regarding the proposals and
designs, Hillyard testified that he did not know what the Daily
Col l egian neant when it reported that CSU was "beyond t he
desi gning stage," and he did not want that statenent attributed
to him Wile HIllyard "assuned" design had gone forward on sone
projects, and CSU "mght have" projects in the design phase at
another division in the chancellor's office, he was careful to
state that his staff would be better prepared to answer such
guestions. \When considered with Gerry's and Jacques' testinony
that Mtchell said the docunents did not exist, Hllyard' s
testinony cannot fairly be read to establish their existence.

Therefore, it is concluded that there is insufficient
evidence in the record to prove actual proposals or designs
existed in Hllyard s office or el sewhere. CSU cannot be faulted

for not producing these docunents. The Bendi x Corporation (1979)

242 NLRB 62 [101 LRRM 1118].

Hllyard s testinony regarding the existence of the
"requests for proposals” was nore certain. He testified that
requests for proposals for parking construction projects targeted

by the task force for 1988-89 had "definitely . . . gone
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forward." He said his staff is nore famliar with the status of
:the projects, "but I do know requests for proposals have been
prepared on sone of them" Hillyard' s testinony is at odds with
the CSU position that the information did not exist. Testinony
that Mtchell said the requests for proposals did not exist is
hearsay and therefore not sufficient to outweigh Hllyard s clear
testinony to the contrary on this point. PERB Regul ation 32176.
According to Hillyard, the information was "definitely" aVaiIabIe
at sone |ocation and presumably within the control of CSU
representatives. Yet no CSU representative took the necessary

steps to satisfy its obligation to track it down and provide

copies to CFA. See Safeway Stores. Inc. (1980) 252 NLRB 682
[105 LRRM 1448] . |
Worthman testified that the "request for proposals” would
have hel ped CFA understand the basis for CSU projections about
the cost of projects Unit 3 nenbérs wer e being asked to subsidize
t hrough i ncreased parking rates.- Wthout passing on the_nepits d
‘of ‘Worthman's reasoning, the request for this information was at
| east presunptively relevant. CSU has not di sputed the necessity
or the relevance of this information. Aside froma single, off-
hand comment by Samt in his letter to Worthman on March 7, 1988,
that this particular information was "rather far renoved" from
the scope of negotiations, CSU during this entire proceedi ng has
rai sed no argunents to challenge the Iegitinacy.of the request.
Therefore, it is concluded that CSU breached its obligation

to negotiate in good faith when it failed to provide CFA with
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copies of the "request for proposals" related to parking
.projects. This conduct violated section 3571(c).
2. Parking_Revenue_ Data

CFA contends that despite its repeated requests for parking
revenue information, CSU did not respond in a tinely fashion. By
the tinme the information was provided, according to CFA, the
delay was such that it hanpered CFA in its factfinding
presentation. Therefore, CFA concludes, CSU has unlawfully
failed to provide necessary and relevant information to the
excl usive representative in a tinely manner. CSU, on the other
hand, clains that it provided the information to CFA. Any del ay
was due to the burdensone nature of the request. CSU does not
contend that the information requested is irrelevant or
unnecessary.

As CFA points out in its brief, MDonald requested parking
revenue data for fiscal year 1988-89 on Cctober 20, 1988, and
agai n on-Novenber .14, 1988. _.Despite the fact that. the parties
were at that tinme preparing for the factfinding hearing, it took
Cerry nore than a nonth to respond. Wen he responded on
Decenber 19, 1988, GCerry said the request was "premature," since
such information is not ordinarily conpiled until the end of the
fiscal year. Cerry repeated this in a January 12, 1989, letter
to Purcell. This assertion proved to be untrue, for CSU
eventual |y provided the information on January 27, 1989. From

this evidence, it may reasonably be inferred that the information
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was avail abl e and could have been conpiled in approximtely two

~i+weeks, instead of three nonths.

The delay in providing the 1988-89 parking revenue was
unreasonable. It placed CFA at a disadvantage in preparing for
the crucial factfinding hearing whi ch was to begin a short tine
later. A major part of the CFA case, it wll be recalled, was
that CSU didn't need to generate as nuch noney from parking
revenue as it clained. As Purcell.pointed out, CFA had to
"scranble like the dickens" to incorporate this information into
its presentation.

- The same reasons that require reasonable diligence in
scheduling neetings require reasonable diligence in furnishing
i nformation essential to productive bargaining. Oherw se, the
i kelihood of significant progress toward agreenent is hanpered.

See Local _12. International Union of Engineers (1978) 237 NLRB

1556 [99 LRRM 1196], and cases cited therein. These principles.
apply with equal force to the factfinding process. CSU has
failed to exercise reasonabl e diligence regardi ng the 1988-89
par ki ng revenue information, and there is no CSU contention that
the information was irrelevant or unnecessary. This conduct
violates the obligation to participate in the inpasse procedures
in good faith in violation of section 3571(e).

CFA also contends in its brief that CSU del ayed in providing
the 1987-88 revenue. Neither the anmended charge nor the anended
conpl ai nt cover the request for 1987-88 parking revenue. The two

pre-factfinding requests for information relied upon here by CFA
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contain no reference to the 1987-88 parking revenue.
-Specifically, the October 20, 1988 request is "referenced" in
Cerry's Decenber 19, 1988 letter to McDonald, but there is no
specific nention of the 1987-88 revenue request. Sinilarly,
McDonal d' s Novenber 14, 1988, letter to Samt covers only the
1988-89 parking revenue. There is no nention of the 1987-88

par ki ng revenue request. The 1986-87 revenue was requested on
August 22, 1987, in what CFA describes as a "generic" request and
provi ded on Septenber 4, 1987. However, there is sparse evidence
in the record showi ng what, if anything, happened between

Sept enber 1987 ‘and January 1989, when the 1987-88 revenue was
provided. Therefore, it is not appropriate to reach this issue
here. ™ See San Ramon Valley Unified School District (1982) PERB
Deci sion No. 230, p. 9-10.

®Even if this issue were reached here, CFA' s main argument
that the delay in receiving the 1987-88 revenue placed it at a
di sadvantage in presenting its case to the factfinder would be
rejected.  Unlike the year-to-date 1988-89 revenue whi ch was .
received a "couple of days" before the factfinding hearing, the
1987-88 revenue was received on January 12, 1989, several weeks
" before:the-factfinding hearing. This gave CFA adequate time to
i ncorporate the 1987-88 revenue information into its
presentati on.
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3. Parking_Permits Sold in Unit 3%

In an-attenpt to determne the anount of parking revenue
generated by Unit 3 nenbers, CFA requested information concerning
t he nunber and duration of permts sold to Unit 3 enployees on
each canpus. CFA argues that the delay in providing the nunber
of faculty permits sold and the refusal to provide the duration
or type of permts sold, and thus the parking revenue generated
by Unit 3 enpl oyees, indicates bad faith bargaining.
CSU contends that any delay in providing the nunber of
permts sofd was due to the time-consumng nature of the request.
- Since such records are not normally kept, it was necessary for
each canpus to manually count the nunber of faculty permts sold.
CSU further clainms it does not record the duration or type of
-permts sold, and-all parking proceeds go into a general account.
According to CSU, this nade it inpossible to identify the anount
-~ of revenue generated by Unit 3 based on existing records. CSU
- .. does .not:-argue -that the requested information was unnecessary. or
~wirrel evant.
In response to CFA's August 27, 1987 request, Gerry wote
Purcell that the CSU'siany did not keep such records.- CFA did

not challenge Gerry's assertion at that tinme. The record does

YThis request for information was not expressly included in
the conplaint. However, it is intinmately related to the subject
of the conplaint, it arises fromthe same course of conduct, and
the matter was fully litigated at hearing. Since both parties

. briefed the issue, it is determned that adequate notice was
<~ -given:~Therefore, it is considered here as an unall eged
vi ol ation. Tahoe-Truckee Unified School District, supra, PERB
Deci si on No. 668.
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not show the matter was raised again until the request was
renewed until over a year later, on Septenber 20, 1988, when the
parties were in nediation. Thus, in evaluating the CFA argunent
“that the information was provided | ate, fhe starting point nust
be Septenber 20, 1988.

On Septenber 23, 1988, Samt again responded that CSU dogs
not collect parking revenue data differentiated by fee source.
However, CSU took a nore conciliatory position (fromthat
initially stated by Gerry in his Septenber 4, 1987 Ietter).

regarding the nunber of faculty permts sold on each canpus. In

- “response to CFA's request, CSU took the necessary steps to gather

the information. On Cctober 3, 1988, Samt sent Purcell the
nunber of faculty permts sold on sixteen of the nineteen
canmpuses. The nunber of faculty permts sold on the remaining

~.three canpuses (Fresno, Ponbna and San Jose) was nhot then

avai |l abl e, but these canpuses gathered the information and it was . -

~made avail abl e on January 27, 1989. Consistent with Sanitfs .

-~ letter of Septenber 23, 1988, the response did not include the
anount of parking revenue collected fromuUnit 3, nor did it
include the categories of permts sold to faculty by duration or
anmount .

Manual Iy counting thousands of faculty permts sold in a
bargai ning unit spread over nineteen canpuses can be tinme-
consum ng. CSU acconplished this for sixteen of the nineteen
canpuses in the two-week period between Septenber 20, 1988, and

Cct ober 3, 1988. The information was then given to CFA. This is
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not an unreasonabl e anount of response tine for a request of this

...so0rt. -CFA had the faculty permt sales figures for the

overwhel mng majority of the canpusés by Cctober 3, 1988, well in
~advance of the factfinding hearing. It is true that the nhnber
of pernmits sold on the remaining three canpuses was provided only
a few days before the factfinding hearing, but the delay was
because it took nore tinme to collect the information at these
three canpuses. |In addition, the nature and anount of
information involved here (nunber of faculty permts sold on
three canpuses) is such that it could have been nmade a part of
- the CFA presentation with .reasonable.efforts during the few days
prior to the hearing. Therefore, it is concluded that CFA was
not di sadvantaged as a result of the delay experienced here. CSU
did not act unlawfully in the manner it responded to the CFA
request for nunber of faculty permts sold on each canpus.

The 'second part of this‘request i nvol ves the categories or

+~duration of parking.permts sold to faculty and the revenue .

-.::generated therefrom Purcell argued in his January 9, 1989

letter to Samt that it was "inconceivable" CSU did not enpl oy
accounting procedures to identify categories of parking permts
sold. As Purcell also pointed out in his January 9, 1989 letter,
Unit 3 nenbers were the only enpl oyees who were not affected by

t he Septenber 1988 change in |ong-termparking increases.
Therefore, sinply identifying the nunber of permts sold per
canpus at the old rates would have produced the information

sought. And since the nunber of faculty permts sold per canpus
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had al ready been conpiled manually, the information concerning
+the permt categories and the revenue generated therefrom coul d
have al so been tabulated from the sane docunents at that tine,

t hus producing the information sought.

CSU s argunent that this could not be done based on
existing records is not convincing. It was established through
Gerry's testinony, for exanple, that a $7.50 pernit purchase is
recorded as a "general entry" under "Permts, Revenue." There
was no further explanation of Gerry's testinony or CSU accounting
procedures. However, no matter how Gerry's testinony is
interpreted, it casts doubt on the CSU position. If Cerry's
testinony is read to nmean that.each entry (or purchase) is
separately recorded, every such entry at the pre-Septenber 1988
prices would have revealed a faculty permt purchased at a
particular rate. On the other hand, if Gerry's testinony is read
to nean that every "general entry" in the "Permts, Revenue"
categbry\is so buried.in that account that it could not later be.
identified, it is inconceivable that CSU could have conpiled the
figures show ng the total nunber of faculty permts sold by
canpus. The transaction for every faculty permt would have been
forever lost in the general account. Thus, even if forma
accounting procedures did not exist, it appears that the
i nformati on could have been gathered from existing records with
the same effort used to determne the total nunber of faculty

permts sold.
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Based on the foregoing, it is concluded that CSU, wth
reasonable efforts, could have provided CFA with the types or
duration of faculty permts sold and the revenue generated
therefrom By failing to do so, it breached its obligation to
participate in good faith in the inpasse procedure in violation
of section 3571(e). |

4. CQorrespondence wth Paine-VWebber

At the February 26, 1988 negotiating session, Hillyard
reveal ed Pai ne-\Wbber's advice that offering nore bonds mouid
have a negative inpact on the ability to sell the bonds and on
the interest rate. This pronpted CFA to request CSU Pai ne- Webber
correspondence. CFA disputes CSU s contention that all CSU
communi cations wth Pai ne-\Wbber were verbal and therefore no
correspondence exists. CSU does not claimthe Pai ne- \Wbber
correspondence is unnecessary or irrelevant i nf or mat i on.

As the person responsible for bond sales to finance the
‘parking.construction, Hllyard.testified that it is connnn.
‘practice for.CSU to conduct :its bond.business by tel ephone. He
and his staff talked to Pai ne-\Wbber representatives on a regul ar
basi s, but they exchanged no witten correspondence on this
particular bond sale. This is corroborated by Gerry's
i nvestigation which yielded no CSU Pai ne-\Wbber correspondence.
Therefore, it is concluded that there was no information which
coul d have been provided. |

CFA under standably questions CSU s assertion that no such

i nformation exists. It does seem |likely that advice from Pai ne-
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Webber on such a large bond transacti on woul d have been reduced
-towitten-form However, there is no basis on this record to
discredit Hllyard' s testinony, or the corroborating results of
Cerry's investigation. Nor does the record otherwi se permt the
inference that this particular correspondence exists. CSU cannot
bé faulted for failing to provide correspondence whi ch has not

been shown to exist. See The Bendix Corporation, supra. 242 NLRB

62.

C. lnsistingon an Inflexible Position to |pgpasse.

CFA argues that CSU s unwavering insistence that Unit 3
menbers nust pay the sane parking fees as enployees in other
bargai ning units, students and nonrepresented enpl oyees is
evi dence which points to bad faith bargaining. CSU does not
di spute that its negotiators took this position throughout the
negotiations. However, CSU argues, the rationale for its. uniform
schedul e proposal was explained to CFA at the table and refusal
etb;yieldxonwa.singlewissue Is.not _an indication of bad faith.

- .Nothing-in the Act requires parties to reach agreenent or
make concessions on every proposal. Adamant insistence on a
bargai ning position is not necessarily a refusal to bargain in
good faith. The obligation to negotiate in good faith does not

require yielding positions fairly maintained. Qakland Unified

School District (1981) PERB Deci sion No. 178, p.'7-8, and cases

cited therein; Qakland Unified School District (1982) PERB

Decision No. 275. Simlarly, failure to make a counterproposal,

standing alone, is not a failure to negotiate in good faith.
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" However, evidence of the failure to nmake a counterproposal may be
wei ghed with all other circunstances in considering good faith.
Qakl and Lnifigg School District., supras PERB Decision No. 275 and
cases cited therein. Applying these general principles to the
totality of circunstances in this case, it is concluded that
CSU s insistence on the uniformparking fee schedule was not a
position taken in bad faith.

In Regents of the University of California, supra, PERB

Deci sion No. 356-H, p. 21, the university opposed a status quo
reﬁedy, arguing that uniformparking fees is so crucial it would
not have agreed to any other proposal. The Board vi ewed thié
position as "perilously close" to an outright adni ssion of bad
faith bargaining. CFA argues that CSU s insistence on the sane
position here is bad faith bargaining.

Adherence to this position very well mght come perilously
cl ose to an adm ssion of bad faith bargaining. However, CSU s
~conduct .in-steadfastly maintaining its position on the-uniform
‘parking schedule, when viewed in the overall context of the
parking negotiations, is nore like hard bargaining than bad faith
bar gai ni ng.

It cannot be overl ooked that there was on[y one subject on
the table. This did not allow for the anobunt of give-and-take
characteristic of initial or even reopener negotiations. It was
in this context that CFA presented a proposal. CSU responded at
the table and in informal discussions betﬁeen Samt and Purcell.

VWi le insisting on a uniform parking schedule, CSU presented a
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rationale to support its position. Wthout passing on the nerits
.of ~the CSU position, it was not unsupported by rationa

argunments. CSU wanted uniformty in is parking program and it
needed revenue to finance proposed construction of needed parking
facilities. Such conduct does not establish bad faith. See

OCakl and Unified School District, supra. PERB Decision No. 178,

p. 8-9.

There may have been secondary issues raised by the CFA
proposal which could have been ironed out by the parties, but it
is clear that the parties were hopel essly deadl ocked on the
primary issue of the uniform parking schedule. Under these
circunstances, it was not a sign of bad faith for CSU to stick to
its position and declare inpasse. The Board has observed that
"I npasse may exi st when the parties are deadl ocked on one or
several nmmjor issues, even if the parties continue to neet and
even if concessions on mnor issues are possible.” Regents_ of

the University of California (1985). PERB Deci sion No. 520-H,

P--17.

It is also alleged in the conplaint that the declaration of
i npasse in lieu of holding nore neetings after the April 8, . 1988
nmeeti ng suggests bad faith. CFA accuses CSU of "escaping into
i npasse.” This argunment too is rejected.

As an integral part of the collective bargai ning process,
the statutory inpasse procedures contenplate.a continuation of
negoti ati ons, not an "escape" fromnegotiations. Mdiation and

factfinding are designed to advance the parties' efforts to reach
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agreenent. \Wen the parties are deadl ocked, as they were here,
.there can be no adverse inference drawn fromthe declaration of
i npasse. See Regents of the University.of Californja, supra,
PERB Deci si on No. 520-H, pp. 23-25.

As noted above, by April 1988 the parties were deadl ocked
over the issue of uniformparking rates. There was little hope
of an agreenent without third-party assistance. Even though
there was only one subject on the table, the parties, during the
course of several nonths, had considered each other's proposals,
met on several occasions, and conmmunicated in witing and
verbally..~ Al though CFA was denied sone information, it is worth
noting that a great deal of information was provided by CSU.
Nonet hel ess, the parties reached a point in their negotiations
where conti nued di scussion would have been "futile." See M. San

Ant oni 0 Community College District (1981) PERB Order No. Ad-124.

Based on the foregoing, no adverse inference can be drawn
fromthe CSU decl aration of .inpasse.

D. The April 8, 1988 Meeting.

The conplaint charges CSUw th "attending a negotiating -«
session on or about April 8, 1988, unprepared to discuss the
i ssues and prematurely adjourning the neeting." CFA argues this
indicates bad faith. CSU di sagrees.

Samt's surprise at Purcell's request for a response to the
CFA proposal indicates he-initially did not intend to address the
proposal. However, he began a point-by-point response when asked

to do so. Wile CFA may not have been satisfied with the content
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of the response, Samt's willingness and ability to respond to
the proposal does not indicate lack of preparation or bad faith.

When the discussion turned to requests for information
related to alternate nodes of transportation and average student
enrol | ment by canpus, Samt called for a caucus. Afterwards,
Samt said he was in the process of collecting information,
related to the CFA proposals, for a legislative neeting. He
suggested the bargai ning session be adjourned so that the
ihfornation could be gathered and shared with CFA, presumably at
a later bargaining session. This was the basis on which the
‘meeting was ‘adjourned. It appears the parties were in
substantial ‘agreement at this point in the neeting that this was
a sensible way to proceed. Thus, CSU s conduct while at the
April 8, 1988 neeting does not indicate bad faith. Wat is
really at issue here is the declaration of inpasse on the heels
of a nmeeting which the parties left with the understandi ng that
t her e .woul d be.further tal ks.

The information was provided on May 10, 1988. Wile the
i nformati on was being di gested, CSU surprised CFA by decl aring
i npasse. There were a few informal conversations between Purcel
and Samt, and at sone point CSU decided that further face-to-
face talks would be futile. As al ready concl uded, this decision
was reasonabl e under the circunstances and thus no inference of .
bad faith should attach to it. \Wile CFA nay have preferred nore

negotiating sessions, inreality the parties were at inpasse.
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Pre-inpasse All egations

| have found that CSU, prior to the declaration of inpasse
in June 1988, did not: (1) unilaterally change |ong-term parking
rates; (2) unlawfully refuse or fail to provide thelPaine-Vébber
correspondence or the proposals or designs; (3) delay in
providing the nunber of faculty permts sold; (4) unlawfully
insist on an inflexible position during bargaining; or (5)
unlawful | y decl are inpasse. Also, no inference of bad faith is
drawn fromthe CSU conduct at the April 8, 1988 neeting or its
“position on public notice.

It has al so been found that CSU refused to provide the
"requests for proposals.” This conduct breached the obligation
to.negotiate in good faith, in violation of section 3571(c). ‘The
sanme conduct interfered with CFA's statutory right as exclusive
representative to negotiate on behalf of Unit 3 enployees, in
vi ol ation of section 3571(b).

The refusal to provide information and the refusal to
sunshi ne proposals, when viewed in the entire cont ext of pre-

i npasse bargai ning, do not support a finding of surface

bargai ning under the totality of conduct test followed by the

Board. See Miuroc_Unified School District (1978) PERB Deci sion
No. 80. | |

The parties dealt with the parking issue from My 1987 to
June 1988, when they reached inpasse. They held at least five

nmeetings to discuss this matter. There were several tel ephone

51



conversations and many |etters exchanged. Wthout passing on the
merits of the CSU position, proposals were exchanged and

di scussed in sone detail. Detailed anounts of information were
provided to CFA, verbally and in witing, and efforts (although
unsuccessful) were made to |ocate additional information. In the
end, the parties reached i npasse, but the totality of CSU s
conduct is not outweighed by a single refusal to provide
information. The refusal to provide information is a per se
violation of the Act, however, and will be renedi ed accordingly.

Post - | npasse Al |l egati ons

| "have found that CSU failed to take reasonable steps to
provide the information concerning types or duration of faculty
permts sold and the revenue generated therefrom Also, it has
been found that CSU unreasonably delayed in providing the 1988-89
parking revenue. By this conduct, CSU failed to participate in
good faith in the inpasse procedure, in violation of section
3571(e) .-~ This same conduct interfered with CFA's right to
represent Unit.3 in the inpasse procedures, in violation of
section 3571(b).

In addition, there exists no violation regarding the_CFA_
request for 1987-88 parking revenue. Also, CSU did not
unreasonabl y del ay providing the nunber of faculty parking
permts sold in 1988- 89. Finally, CSU did not unlawfully
| npl erent the increase in daily-use parking rates in Septenber

1988.
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RENEDY
Section 3563.3 sets forth the Board' s renedial power. That

section states:

The board shall have the power to issue a

deci sion and order directing an offending

party to cease and desist fromthe unfair

practice and to take such affirmative action,

I ncluding, but not limted to, the

rei nstatenent of enployees with or wthout

back pay, as will effectuate the policies of

this chapter.

It has been found that CSU refused to provide the "requests
for proposals,” unreasonably del ayed providing the 1988-89
.:parking revenues, and failed to provide the nunber of faculty
permts sold by category or duration and the revenue generated
t herefrom It is therefore appropriate to order CSU to cease and
desi st from such conduct. Trust f th Li f or ni t at
"Universjty, supra, PERB Decision No. 613-H
It is also appropriate that CSU be required to post a notice

incorporating the ternms of the order. The Notice should be
subscri bed by an authorized agent of the California State
~University Board of Trustees indicating that CSUw Il conply with
the terns thereof. The Notice shall not be reduced in size.
Posting such a notice will provide enployees with notice that CSU
has acted in an unlawful manner and is being required to cease
and desist fromthis activity. It effectuates the purposes of
t he HEERA that enployees be informed of the resolution of the
controversy and will announce CSU s readiness to conply with the

terns of the ordered renedy. See Placerville Union Schoo

District (1978) PERB Decision No. 69; Pandol and Sons v.
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Agricul tural Labor Relations Board (1979) 98 Cal.App.3d 580, 587
[159 Cal .Rptr. 584]; NLRBv. Express Publishing Co (1941) 312
U S. 426 [8 LRRM415]. |

CFA seeks | egal feés. Under existing Board |aw, |egal fees
wll not be awarded to a charging party unless there is a show ng
that the unlawful conduct has been repetitive and that the

enpl oyer's defenses are without "arguable nerit." Mdesto City

School s _and H gh School District (1985) PERB Decision No. 518.

See also Heck's. Inc. (1974) 215 NLRB 765 [88 LRRM 1049], hol ding

that legal fees are not to be awarded where defenses are at | east
"debatable.” This standard has not been nmet here. CFA's request

for legal fees is denied. See also SamAndrews' and Sons V.

Agricultural Labor Rel ations Board (1988) 47 Cal.3d 157, casting

doubt on the Board's authority to award legal fees in unfair
practice cases.

CFA al so seeks an order nullifying the declaration of
i npasse.~ The- Board has-defined an.inpasse as a situation where .
"the parties have considered each other's proposals and
counterproposals, attenpted to narrow the gap of di sagreenent and
have, nonethel ess, reached a point in their negotiations where

conti nued di scussion would be futile." Munt_San Antonio

Community College District, supra, PERB Oder No. Ad.-124, p. 5.

As nore fully described above, the parties reached this point
after the April 8, 1988 neeting. Further discussions would have
been futile. Wile the refusals to provide information may have

hanpered the bargai ning sonewhat, it cannot be concluded on the
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totality of this record that but for these events the parties
amoul d not have reached a genuine inpasse. Therefore, CFA's
request to nullify the declaration of inpasse is denied.

Al'l other aspects of Unfair Practice Charge LA- CE-239-H are
her eby di sm ssed.

PROPOSED ORDER

Upon the foregoing findings of fact and conclusions of I aw,
and the entire record herein, and pursuant to section 3563.3, it
is hereby ordered that the California State University Board of
Trustees and its representatives shall

1. CEASE"AND DESI ST FROM

(A) Delaying or failing to provide the California
Faculty Association with the follow ng relevant and necessary
information to enable it to participate in negotiations and/or
I npasse procedures: (1) requests for proposals for construction
of neM/pakking facilities; (2) number of faculty parking permts
sol d—by.category or duration and the revenue generated therefrom
and: (3) total parking revenue for 1988-89. _

(B) By the conduct described in paragraph (A) above,
interfering with the right of the California Faculty Association
to represent its nenbers during negotiations and the inpasse
procedur es. '

2. TAKE THE FOLLON NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI G ES OF THE H GHER EDUCATI ON EMPLOYER- EMPLOYEE
RELATI ONS ACT:

(A Sign and post copies of the attached Notice marked

" Appendi x" in conspicuous places where notices to enpl oyees are
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customarily posted at each canpus for a period of thirty (30)
~consecutive-workdays. Reasonable steps shall be taken to insure
that the Notice is not reduced in size, altered, defaced or
covered by any other material.

(B) Upon issuance of a final decision, make witten
notification of the actions taken to conply with this O der to
the Los Angel es Regional Director of the Public Enploynent
Rel ati ons Board in accordance with her instructions.

Pursuant to California Adm nistrative Code, title 8, section
32305, this Proposed Decision and Order shall becone final unless
a party files a timely statenent of exceptions with the Board
itself at the headquarters office in Sacramento within 20.days of
service of this Decision. I n accordance with PERB Regufétions,
fhe statenent of exceptions should identify by page citation or
exhi bit nunber the portions of the record, if any, relied upon
for such exceptions. See California Admnistrative Code title 8,
‘section.--32300. = A-docunent .is considered "filed" when actually

-recei ved ..before the close of business (500 p.m) on the |ast day

set for filing, " . . . or when sent by telegraph or certified or
Express United States nmil, postmarked not later than the |ast
day set for filing . . . E See California Adm nistrative Code,

title 8, section 32135. Code of Civil Procedure section 1013
shal | apply. Any statenent of exceptions and supporting brief
nmust be served concurrently with its filing upon each party to

t hi s proceedi ng. Proof of service shall acconpany each copy
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served on a party or filed with the Board itself. See California

Adm ni strative Code, title 8, sections 32300, 32305, and 32140.

DATED: August 21, 1989

Fred D Orazio
Adm ni strative Law Judge
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